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Introduction

Firstly, the Ministry of health is to be congratulated for conducting such a comprehensive review and consultation of the Smoke-free environments regulations 1999. Implementing policies that demonstrate both leadership and innovation will ensure that the rate of smoking decreases both quickly and permanently.

The current rate of smoking at 25% (2002) reflects the urgent need to enact effective tobacco policy changes. New Zealand is at the “back of the pack” compared to countries like Australia with smoking rates at 19.5%, Canada at 21.7% and the United States at 23.3%. 
 In order to achieve these lower rates of smoking these countries had to take risks and implement innovative policies and programmes. This leadership has benefited other nations, by allowing them to follow their example. New Zealand can, and must, be an example for the rest of the world.

The implementation of the Smoke-free Environments Act on December 10, 2004 demonstrates that we are serious about reducing the devastating effect that tobacco has on families and communities. However, unless we take a truly comprehensive approach to tobacco control these health gains will be minimal. Priority must be given to implementing effective public policy, but also to allocating adequate funding to tobacco reduction initiatives.

Currently, New Zealand is investing about $28 million annually on tobacco control.  According to the American Centre for Disease Control best practices guidelines, an annual budget of $70 million each year is needed.
 The New Zealand government takes in more than $900 million in tobacco taxes. Dedicating just 15% of these taxes to a comprehensive tobacco control program would see huge gains in health outcomes. 

The prevalence rate of 25% has been static for several years and only with increased spending, capacity building, and progressive legislation will this rate decrease.

Consultation Questions

The consultation questions are included in bold with the ASH responses indented underneath. Some questions were not applicable to our organization and have been left out of our submission.

From Section 1.5.5 

1.  Are there other considerations that should be applied when assessing policy options for adoption (further to those set out in Section 1.5.5 above)? 

Tobacco may be a legal product, but this is purely due to a historical human error. Why should millions of people around the world be forced to pay for a mistake that was made before we knew just how harmful these products are? Protection of corporate trademarks and business rights must not be given priority over the protection of human health and life. 4500 New Zealanders die every year in order to uphold tobacco industry rights. No other industry in the world has the legal right to kill 50% of its best customers. Any measure that restricts the tobacco industry’s right to do business can easily be justified.

From Section 2.5.2.2 

2.  Do you support Option 2 (inserts in tobacco packs) as a means of achieving the 

Government’s stated objectives of complying with Article 11 of the FCTC, and ensuring that optimal warnings, messages and other information are required to be placed on all tobacco products? 

ASH does not support inserts in tobacco packs as a means of achieving the Government’s stated objectives because: 1) Inserts are more likely to be thrown away compared to the packet
. 2) Research on leaflets associated with medicines indicates a significant failure of the leaflets to provide important information about the product to the consumer
.

ASH would be willing to consider the inclusion of leaflets ONLY as an adjunct to our other health warning recommendations. Leaflets should not be considered a viable option on their own nor as a suitable alternative to evidenced based pictorial warnings.

From Section 2.5.2.3 

4.  Do you support Option 3 (textual warnings) as a means of achieving the Government’s stated objectives of complying with Article 11 of the FCTC, and ensuring that optimal warnings, messages and other information are required to be placed on all tobacco products? 

ASH supports textual warnings only if they are associated with pictorial warnings.

5.  If textual and style changes were the chosen option for regulatory changes to give effect to the Government’s stated objectives, what specific changes would you like to see, including in respect of: 

5.1 specific messages to be retained on tobacco packages 

5.2 specific messages to be added to tobacco packages 

5.3 numbers of messages to be rotated at any one time 

5.4 colours of messages and their respective backgrounds 

5.5 styles of borders around health warnings?

5.1 All the current warnings (6) should be retained on tobacco packages. Recent research on warnings did not compare current warnings with new warnings. While the messages are likely to have lost impact through exposure, changing the format of the messages and adding pictures is likely to boost the impact.

5.2 There needs to be more positive messages about the benefits of quitting to balance the negative messages. A reference to the amount of money per year saved by quitting smoking may also be appropriate. Other new messages, which should be included, are “You’re not the only one smoking this cigarette”, “Smoking causes blindness”and “Cigarettes are highly addictive”. 

Information about the toxins and nicotine in cigarettes that is currently on the side of packets is not read or noticed by smokers
. This information needs to be rewritten to improve readability and included as a health message on the back of the packet. For example, Cigarette smoke breathed in equal’s poisons in your body. Hydrogen cyanide is one of at least 250 poisons in cigarette smoke. It can cause fatal heart disease.

One of six poison messages should be on the back of the packages with one of the more general messages such as “smoking kills” or “you are not the only one smoking this cigarette” and an associated picture warning on the front. Other chemicals such as benzene, known to cause cancer, could be on the back of packets, showing “smoking causes lung cancer” on the front.

5.3 ASH recommends 10 messages to be displayed in year one and 10 new messages to be displayed in year two. There needs to be provision in the regulations to add new messages at least every two years. Changing the messages is vital to ensure the messages continue to make people think about their behaviour.
 

5.4 White text on red background or white or yellow text on a black background. New Australian messages have white on red and white on black. The main/headline message text should be bold. The current warnings are black text on a white background. New colours are likely to increase the interest in the message.

5.5 Some research may be needed to establish the most appropriate borders around health warnings. The new Australian health warnings do not have borders. Canadian warnings have borders. The proposed cigarette pack design (see Appendix A) associated with this submission has a border.

6.  Are there any other packaging and labelling changes under Option 3 that you think would be worthy of consideration? 

Text warnings must be written to ensure that persons of all literacy levels can understand and process the information. Rotating and refreshing text messages to enhace knowledge transfer is also necessary.

8.  What macro policy considerations (if any) from Section 1.5 of this document do you think would support or inhibit adoption of Option 3?  How would they have this effect? 

The two broad issues that may be addressed are:

1. Potential compliance costs, barriers to business and other practical difficulties

2. Obligations under international agreements, NZ Bill of Rights Act 1990 and other laws.

1. Potential compliance costs; barriers to business; other practical difficulties
If a cost-benefit analysis is undertaken that looks at potential benefits and potential costs if Option 4 were to be adopted, then the benefits (if any) and costs of tobacco use in New Zealand would be weighed against the benefits and costs of implementing regulatory measures to control the product.  

Before the current Regulations were implemented in 1999, a cost-benefit analysis was undertaken by the Ministry of Health that concluded that there would be significant health benefits from stronger health warnings, and that these benefits would outweigh the likely compliance costs to manufacturers, importers, distributors and retailers of tobacco ($5.7 million being a high end estimate of these costs).
  The Ministry of Health also examined whether the requirements of the 1999 Regulations constituted an expropriation of trademarks, and concluded that this was not the case, as it was only an encumbrance on their use that was not significant enough to warrant compensation.  Furthermore, the Ministry was of the opinion that any impact on ‘freedom of expression’ (see s14 Bill of Rights Act 1990) was limited, as it was simply a means of informing consumers of the health effects of consuming their product.

The Ministry of Health has recently prepared a Regulatory Impact and Compliance Cost Statement that has similar findings to that preceding the 1999 Regulations.  This report also sets out the costs and benefits and comes to similar conclusions that support further regulations following the ratification of the Framework Convention on Tobacco Control (see: www.moh.govt.nz/moh.nsf/0/b44834a364581bc0cc256e4000062d05?OpenDocument).

The benefits that would be gained from implementing stronger regulations on tobacco can be supported by the findings of Brian Easton, who found that the use of tobacco has:

· Reduced the New Zealand population by about 2.0 percent;

· Reduced the overall quality of life (intangible costs) by about 3.2 percent (including the population loss);

· Reduced the available material goods and services (tangible costs) by around 1.7 percent (of GDP).

Intangible

Effect of population mortality



$14,000m

Effect of population morbidity



$  7,250m

Total
$21,250m

Percentage of total human capital 3.2%


Tangible
Reduced production from mortality 


$   400m

Reduced production from morbidity 


$   145m

Additional resources from consumption 

$   580m

Additional resources from not have to 

treating induced diseases and other 

consequences 




$   205m

Total 
$1,220m

Percentage of GDP 1.7%


Less
Benefits from consumption 



$-125m

Total Costs of Abuse


        $22,470m 

Population Decrease 2.0%m

2. Obligations under international agreements, the Bill of Rights Act 1990 and other laws.

Regulations controlling tobacco are: needed, justified, appropriate and a proportionate response to a serious public health issue.  Governments have a responsibility to protect the health, safety and welfare of their citizens and this includes protecting consumers from harmful products. The law has always been used to protect people from harm by others and harm from themselves, and laws which benefit society as a whole are generally upheld as valid even if they run counter to the interests of some individuals.  Such health promoting regulations are for the common good, and can be viewed as a normal legal regulation of business and trade.

Human rights
 are “qualified rights” and can be overridden with reference to various criteria based on public interest issues, including the protection of health and the protection of the rights and freedoms of others. Therefore, regulations that permit restrictions on any perceived rights of manufacturers, importers, distributors and retailers, to deal with the product can be justified, particularly where the health of the public is concerned.

The implementation of Regulations will not infringe any international conventions entered into by New Zealand.  For example, the Framework Convention on Tobacco Control states in Article 2(1) that:

nothing in these instruments shall prevent a Party from imposing stricter requirements that are consistent with their provisions and are in accordance with international law.  

Article XX(b) of GATT states:

…nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures:…(b) necessary to protect human, animal or plant life or health; [emphasis added]

Article 8 of the TRIPS Agreement provides that:

Members may, in formulating or amending their laws and regulations, adopt 

measures necessary to protect public health and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic and technological development, provided that such measures are consistent with the provisions of this  Agreement [emphasis added]

Article 2.2 of the Technical Barriers to Trade (TBT) Agreement states:

Such legitimate objectives are, inter alia, national security requirements; the prevention of deceptive practices; protection of human health or safety, animal or plant life or health, or the environment. [added emphasis]

Finally, section 77 of the Trans-Tasman Mutual Recognition Act 1997 confirms that amongst the ‘exclusions’ under the Act are “laws relating to international obligations, to the extent that those laws would be affected by the Trans-Tasman mutual recognition principle in relation to goods”.  There is provision in section 78(3)(a) to add “another law, or another provision of a law” to this category, including the Framework Convention on Tobacco Control.

From Section 2.5.2.4 

9.  Do you support Option 4 (pictorial warnings) as a means of achieving the Government.s stated objectives of complying with Article 11 of the FCTC, and ensuring that optimal warnings, messages and other information are required to be placed on all tobacco products?

ASH fully supports Option 4 and only supports Option 3 if text warnings are combined with pictorial warnings.

Pictorial warnings get positive results. A Canadian 2003 study found that 47.4% of adult smokers who had seen and read Canadian pictorial warnings had attempted to quit smoking or had reduced their cigarette consumption
. There are two more recent studies showing that Canadian pictorial warnings lead smokers to quit and remain non-smokers. In the first study, 31% of former smokers, from a total of 191, reported that they had quit as a result of health warnings. Those that had quit following the introduction of pictorial warnings were about three times more likely to cite labels as a reason for quitting smoking.
 The second study compared thoughts smokers had about pictorial warnings with their smoking related behaviour. Smokers, who initially felt fear and disgust about the warnings, were more likely to quit, had attempted to quit or reduced their smoking three months after initial contact
.

Pictorial warnings are more effective than text warnings. Three studies, one from New Zealand
, one from Australia
 and an international study
, demonstrate that pictorial warnings are more effective than text warnings. Pictorial warnings can increase the effectiveness of anti-smoking campaigns. As pictorial warnings are visual, they can be linked to visual media, such as posters and television commercials, and thereby increase the effectiveness of anti-smoking campaigns.
 

Pictorial warnings deter teenagers from smoking. A comparative study of Canadian (exposed to combined pictorial and text warnings) versus USA teenagers (text only warnings), found Canadian teenagers less likely to smoke and have increased intentions to quit
.

10.  If pictorial warnings were the chosen option for regulatory changes to give effect to the Government’s stated objectives, what specific changes would you like to see, including in respect of: 

10.1 specific messages and supporting information to be included on tobacco packages 

10.2 number of messages to be rotated at any one time?

10.1 Specific pictures and associated messages can be drawn from the results of market research on picture warnings from New Zealand13, Australia14, Canada
 and Europe
. Funding must be set aside to evaluate and update whatever warnings are introduced.

10.2 Ten messages at any one time, with provision to combine some messages e.g. a pictorial warning with associated brief text message on the front plus a different message and associated explanation (see poison example above and a positive effects of quitting message) on the back.

11.  What macro policy considerations from Section 1.5 of this document do you think would support or inhibit adoption of Option 4?  How would they have this effect? 

See Question 8 above.

13.  Are there any other suggestions in relation to the adoption of Option 4 that you think would be worthy of consideration? 

The remaining portion of the cigarette packet that is not allocated to picture and text health warnings should be plain paper packing; a white background with black text permitted only. The cigarette packet design has proven to be a loophole in the marketing and sponsorship ban on tobacco products. For example, Holiday cigarettes are a popular brand among New Zealanders. The current packing depicts a scene at the beach. This image does not reflect the true nature of the contents within the packet. Equating a relaxing day at the beach to smoking perpetuates the myth that smoking is viable way of coping with stress.

From Section 2.5.3.1 

14.  Which option (if any) for the area of the tobacco pack to be taken up with health information do you support?  Why? 

ASH strongly supports 90% of the front of the package and 100% of the back of package to be devoted to health warnings. More space is needed for the warnings in New Zealand compared to Australia because the text messages need to be in Maori and English. In addition, the point of sale appearance of the packet and packets grouped together (power walls) are an important factor in encouraging sales. Adolescents are vulnerable to these displays because they frequent shops with the displays and are interested in products (gum, sweets & snacks) displayed close to the cigarettes
 
. More of the packet devoted to health warnings may reduce the influence of the ‘power walls’ on adolescents.

Should less than 90% of the front of the package be allocated to pictorial health warnings it is essential that the remaining portion of the packet be plain paper packing. The cigarette packet design has proven to be a loophole in the marketing and sponsorship ban on tobacco products.

ASH has prepared sample illustrations of cigarette packets designed as per our recommendations and suggestions. (See Appendix A.)

From Section 2.5.3.2 

16.  Which option for rotation of messages do you support?  Why? 

ASH supports Option 2. Australia will have rotation of 7 messages after one year. Following evaluation of the current health-related information on packages, Health Canada is proposing a change to rotation of messages every two years5.

17.  What number of warnings for inclusion on tobacco packs at any one time do you support?

ASH supports between 10-12 warnings plus a brief statement about positive benefits of quitting and the Quitline number, at any one time on a cigarette packet. A cigarette packet could have one picture message for the front of the packet with the associated short text “headline”. On the back there could be either the same text “headline” as the front and its associated explanatory message or a different text “headline” and its associated text message.

For example:

(Some messages are drawn from the Canadian
, Australian14 and New Zealand13 research reports, the submission from the Wellington School of Medicine and new messages about poisons have been devised.)

In the first year, the total number of messages is 10:

1) You’re not the only one smoking this cigarette.

2) Smoking causes blindness

3) Cigarettes are highly addictive

4) Smoking causes mouth and throat cancer

5) Smoking causes peripheral vascular disease

6) Cigarette smoke breathed in equals poisons in

7) Where there’s smoke there’s benzene

8) Smoking clogs your arteries

9) Quitting now will improve your health

10) Quit smoking and save up to $3200 a year.

They could be placed on the cigarette packets in the following suggested (or other) combinations.

Front of pack 1. You’re not the only one smoking this cigarette and associated picture.

Back of pack 1. Cigarette smoke breathed in equals poisons in. Cigarette smoke breathed in equal’s poisons in your body. Hydrogen cyanide is one of at least 250 poisons in cigarette smoke. Hydrogen cyanide causes heart disease. Quit smoking and save up to $3200 a year. For quit smoking support and advice, call Quitline on 0800 778 778 or visit www.quit.org.nz 
Front of pack 2. You’re not the only one smoking this cigarette and associated picture.

Back of pack 2. You’re not the only one smoking this cigarette. The smoke from a cigarette is not just inhaled by the smoker. It becomes secondhand smoke, which contains more than 50 cancer-causing agents. Quit smoking and save up to $3200 a year. For quit smoking support and advice, call Quitline on 0800 778 778 or visit www.quit.org.nz
Front of pack 3. Smoking causes lung cancer and associated picture.

Back of pack 3. Where there’s smoke there’s benzene. Benzene causes cancer. Long-term exposure to benzene also reduces your blood’s ability to give you oxygen and increases your chances of getting sick. Quitting now will improve your health. For quit smoking support and advice, call Quitline on 0800 778 778 or visit www.quit.org.nz
Front of pack 4. Smoking causes lung cancer and associated picture.

Back of pack 4. Smoking causes lung cancer. 9 out of 10 lung cancers are caused by smoking. Every cigarette you smoke increases your risk of lung cancer. Most people who get lung cancer, die from it. Quitting now will improve your health. For quit smoking support and advice, call Quitline on 0800 778 778 or visit www.quit.org.nz
From Section 2.5.3.3 

19.  Which option(s) for the placement of health information in te reo Maori on tobacco packaging (if any) do you support?  Why?

ASH would support Option 2, the Maori translation of each of the chosen messages appearing in tandem with each relevant message in English. The rationale for this option is as follows:

· Maori are disproportionately represented in youth and adult smoking statistics and all possible health messages should be directed at Maori when ever possible.

· Te Reo Maori is the most appropriate language in which to deliver written health messages to Maori.

· The single warning “Ka mate koe i te kai hikareti” is an accurate translation of only one English message (Smoking Kills) and when this is used as a translation of the various other English language warnings, the message is mixed and consequently weakened.

· The Treaty of Waitangi gives equal status to te Reo Maori and therefore all warning messages must be translated and used in keeping with the principles of the Treaty.

· The rise in fluent young speakers of Te Reo Maori as graduates from Kohunga Reo and Kura Kaupapa Maori education facilities and the correspondingly high statistics of young Maori smokers make it imperative that all warnings are equally and fully translated and displayed to reach the largest number of Maori youth possible.

From Section 2.5.3.4 

20.  Do you support allowing tobacco companies to attribute the health information they are required to place on tobacco packaging to the Ministry of Health?  Why or why not? 

Yes. Warnings must be attributed to the Ministry of Health in order to be credible to smokers. 

21.  Should attribution of health information to the Ministry of Health be voluntary or mandatory?  Why? 

Mandatory. Tobacco companies have a poor track record for upholding their voluntary commitments. Additionally, complete control of tobacco health warnings must be in the hands of the government in order to ensure fidelity and effectiveness. Effective health warnings are not only in place to inform consumers about tobacco product hazards but to decrease sales of tobacco products.

From Section 2.5.3.5 

22.  Do you consider that the health information labelling standard for cigar packaging should be different from that for other tobacco products?  Why or why not? 

No. The health effects of cigars are substantial and do not warrant special exemptions. The additional text warning – “Cigars are not a safe alternative to smoking cigarettes” is recommended for inclusion on all cigars. Some cigarette smokers switch to cigars believing that they are reducing harm to themselves.

23.  Do you consider that other products should also be subject to a different standard of labelling?  Which products?  Why or why not?

No. All tobacco products are harmful and must be subjected to the same standards. Given the high use of roll-your-own products, it is essential that these products also feature the same pictorial health warnings of ready-made cigarettes.

From Section 2.5.3.6 

25.  Do you support retention of the 0.2 percent rule for importers of brands of tobacco with low market share?  Why or why not?

No. 1999 Regulations permitted small tobacco importers (those importing less than 0.2 percent of the total tobacco market) to use non-removable adhesive warning labels on their tobacco products or to display health warnings that are “substantially in the same terms or substantially to the same effect” - and of a similar size and appearance - as the other health warnings.  

It is time for this exemption to be removed for a number of reasons, namely:

1. Lack of clarity - it is difficult to know what the terms “substantially in the same terms” and “substantially to the same effect” mean in any given circumstance.   

2. Inconsistency – all importers should be treated equally 

3. Compliance with the FCTC – it is difficult to know if the use of the terms “substantially in the same terms” and “substantially to the same effect” in relation to health warnings would meet the mandatory requirements under the FCTC.

4. Compliance costs – monitoring compliance with this law would incur unnecessary compliance costs

5. Irrelevance - British American Tobacco and Imperial Tobacco share approximately 95 percent of the NZ tobacco market, with Philip Morris approximately another 4.6 percent of the market, leaving a tiny minority of companies affected by this rule.  

From Section 2.5.3.7 

26.  Do you support including a referral to the Quitline on tobacco packaging? 

Yes. As outlined previously, it is important that a health warning be combined with a positive quit message and a referral to the Quitline for assistance. The cigarette pack is handled by a pack a day smokers at least 20 times per day. This is an ideal location for promoting quit smoking services. Smokers need to be familiar with the Quitline phone number and website in order to access it for support. The Quitline is both a widely available and cost effective cessation service.

27.  What wording referring people to the Quitline would you support? 

Each cigarette package should contain the following: For quit smoking support and advice, call Quitline on 0800 778 778 or visit www.quit.org.nz . Additionally, a positive and motivating text should precede the referral. For example:

Quitting now will improve your health. For quit smoking support and advice, call Quitline on 0800 778 778 or visit www.quit.org.nz
28.  Which option for the inclusion of constituent information on packs of manufactured cigarettes do you support?  Why? 

ASH supports inclusion of constituent information as part of the text warnings on the back of cigarette packages (similar to option 4). Again, these messages need to be rotated and refreshed to ensure effectiveness of knowledge transfer to consumers. ASH does not support the narrative that is currently being tested by BRC. Information must be concise and informative. Rotating short messages, about one chemical at time, is a better alternative. As argued previously, there is little evidence to support that smokers retain the knowledge about constituents when presented in a list format on the sides of packets. Also, there is no evidence to support that different levels of certain constituents makes certain cigarette brands safer.

However, ASH fully supports requiring comprehensive testing of all tobacco products using the intense smoking method. This information must be made easily available to the public through a government website and/or publications. Testing for constituents needs to be broadened beyond nicotine, tar and carbon monoxide. Regular testing should be carried out by an independent laboratory at the industry’s expense. 

From Section 2.5.3.9 

30.  Which option for the inclusion of constituent information on packs of roll-your-own tobacco, cigars, pipe tobacco, bidis and other forms of tobacco that are not manufactured cigarettes do you support?  Why? 

The same standards must apply to all tobacco products. Consumers must not be lead to believe that these products are a safe alternative to cigarettes.

From Section 2.5.3.10 

32.  What transition period should be provided for tobacco companies to implement new regulations setting requirements for the labelling of tobacco packs with health information? 

Preferably, the changes should be enacted immediately following ratification of the regulations. However, ASH is willing to concede that some preparation time will be necessary. Three to six months is a generous amount of time to implement labeling changes. Tobacco companies have access to sophisticated printing equipment and ample resources at their disposal to make these changes happen. During the time between ratification and implementation, an education campaign, utilizing the new health messages, should be conducted.

We also recommend that retailers only be allowed to sell older tobacco stock for a maximum of three months following implementation of the warnings.

From Section 2.5.3.11 

35.  Should a formalised review period be built into the regulations that introduce new health information labelling on tobacco packaging? 

Yes. An outcome evaluation must form part of this review. ASH recommends establishing and assessing the goals of the labeling requirements. Identifying which smokers are, and are not, being reached by the health messages will aid in the design in new warnings. New research on the health effects of smoking is continually emerging and must be reflected on product warnings and labels. We suggest that, following the Canadian example, there be an evaluation after six months and a full review after 2 years, which is considered necessary for monitoring the effectiveness of the regulations and the prudent use of Government resources.  It is important to see if the regulations have had an impact on quit attempts. ASH also suggests that the evaluation be conducted by an independent research body.
36.  How often should tobacco health labelling requirements be reviewed with a view to maintaining and enhancing their impact? 

As described in the earlier section on labeling, this should be done every two years to ensure that messages do not become stale or ignored by consumers. The Health Canada consultation document (August 2004), Building on success: A proposal for new health related information on tobacco product labels emphasizes the need for continuous improvement in health warnings. 

Section 3: Descriptors on tobacco packaging 

From Section 3.4.1 

37.  Which option or mix of options for addressing concerns about the use of misleading descriptors on tobacco product packaging do you support?  Why? 

ASH supports the use of option 3 and 1 together. Education campaigns alone are only minimally effective. Combining an education campaign with effective legislation will have a measurable effect on smoking rates. The education campaign must debunk the notion that some cigarettes are safer than others. Hard hitting mass media campaigns that offer cessation support will ensure that those people who switched to light or mild cigarettes, instead of quitting, realize that quitting is the only safe option.

Additionally, by adopting the plain packaging as outlined under section 2, tobacco companies will not be able to substitute colour coding for other misleading descriptors. This was the case in Canada where the introduction of Player’s “Silver” cigarettes occurred when Health Canada was considering regulations to prohibit manufacturers and importers from selling tobacco products displaying the terms "light" and “mild”.

38.  What are the policy, legislative and compliance cost issues that would need to be 

considered should Option 3 (banning descriptors) be taken forward? 

The industry must be required to disclose all internal research and planning surrounding the development and promotion of light and mild cigarettes. There is an urgent need to hold the industry accountable for the deliberate use of misleading descriptors.

39.  What barriers are there to the successful implementation of a ban on misleading 

descriptors?  What mechanisms might address those barriers?

Banning descriptors may lead to a legal challenge by the industry. However, it is a challenge that can readily be defended given the mounting evidence that the industry knowingly and willfully promoted light and mild products as safer when they knew this not to be true. It is important that the Ministry of Health be prepared to retain expert legal assistance and advice from the international tobacco control community.

Section 4: Disclosure 

From Section 4.4.6 

40.  Which option or options for the future disclosure of the contents of tobacco products (constituents, additives and emissions) do you support?  Why? 

ASH supports Option 3, 4 and 5 combined and further requirements to release research and product development. There must be complete disclosure of all emission, constituents, additives, marketing, research, sales data, and product development. Effective public health policies and programmes cannot be implemented unless full disclosure is achieved. The majority of the information that is on the public record about the tobacco industry has come from lawsuits requiring the release of documents. Once public health is no longer focusing on catching up with the industry, further declines in smoking will be achieved. 

41.  If you support Option 3 (either by itself or as part of Option 4), do you consider that protections should be built in to the legislation to prevent the disclosure of commercially sensitive brand recipes for tobacco products? 

No. There is no compelling reason to put industry demands before public health. Without full disclosure we cannot hope to make significant strides in reducing the harm these products cause. We do not believe that there is a requirement to balance proprietary interest and public health. Public health must tip the balance.

Section 5: Tobacco product modification and harm reduction 

From Section 5.3.2.5 

43.  Which approach(es) to testing of tobacco products (if any) do you think bears further consideration?  Why? 

ASH supports a combination of 1, 2, and 3. All costs of these tests should be born by the tobacco companies. All testing must take place at an independent laboratory that discloses all results. International collaboration must be a priority given the specialist knowledge required in this field. Providing support to New Zealand scientists to partner with their overseas counterparts is recommended.

44.  Are there other approaches that could be considered? 

ASH recommends that a scientific advisory to the ministry of health be formed to provide direction on issues such as product testing. This advisory should be made up of national and international representatives.

45.  What are the cost implications of the option of making regulations under section 33 of the Smoke-free Environments Act 1990 to require tobacco companies to undertake more extensive constituent testing of tobacco products?  What laboratory capacity would be required to achieve this? 

All testing must be done at the expense of the industry, but carried out by independent laboratories.

From Section 5.4.2.1 

46.  Are there any other risks or benefits of a policy of regulating tar and/or nicotine in New Zealand tobacco products? 

Given the limited funding and capacity available for tobacco control it is essential that priority be given to policies that will have a greater public health effect. At this time, ASH recommends increased research in this area and working with the international community to ensure the best available evidence is considered.

From Section 5.4.2.2 

47.  Are there any other risks or benefits associated with a policy of regulating the additives that may be added to New Zealand tobacco products? 

ASH is also very concerned about the use of additives that increase the appeal of cigarettes to youth such as the use of flavours like chocolate, licorice, and fruit. The tobacco industry is now adding sweet and spicy flavours to its products in order to increase sales to youth and minority groups.
 ASH recommends that in addition to restricting the use of additives that have a pharmacological effect, deaden nerves, influence absorption of nicotine, or disguise tobacco smoke, that any additive that increases the appeal or acceptability of smoking be banned.

Immediate action is needed to remove menthol from cigarettes. Menthol is known to soothe an irritated throat. Adding Menthol to cigarettes assists inexperienced smokers to tolerate the effects of smoke in the throat. Some smokers exclusively smoke menthol cigarettes. Removing menthol cigarettes from the market could see a measurable decrease in smoking rates. For the 2002 Calendar year the tobacco manufacturers’ returns show that 10.6% of manufactured cigarettes sold were menthol. As a minimum first step, increased analysis on the potential impact the removal of menthol would have on both youth and adult smoking rates is necessary.

ASH also recommends taking immediate action to require that every cigarette manufactured, imported, sold or offered for sale in New Zealand shall be self-extinguishing. Fire-safe cigarettes have the potential to prevent deaths and injuries from accidental fires. Canada’s proposed Reduced Ignition Propensity Cigarettes regulation is as follows:

“Every cigarette manufacturer shall ensure that all brands of cigarettes that it manufactures on or after October 1, 2005 burn their full length no more than 25% of the time when tested on 10 layers of filter paper using ASTM International method E2187 — 02b, dated December 10, 2002 and entitled Standard Test Method for Measuring the Ignition Strength of Cigarettes.”

From Section 5.4.2.3 

48.  Are there any other risks or benefits associated with a policy of regulating the design of the tobacco products to reduce their harm? 

Firstly, there is no clear or convincing evidence that regulation will in fact lead to a safer product. No amount of tobacco use is safe and the most health gains will be made by decreasing prevalence. However, ASH does support regulation because it will remove control of the market from the industry and put that power in the hands of public health. There is a need to regulate the industry in order to gain control of a product that kills 50% of its best customers. Without regulation new products will continue to enter the market that have the potential to encourage young people to take up smoking and discourage current smokers from quitting. Public health is continually a step behind because it lacks the inside knowledge of the tobacco industry. Regulation will remedy this knowledge gap and allow public health to make evidence based decisions.

Regulation must not be viewed as finding a compromise between tobacco companies and public health. A regulatory framework that is acceptable to the industry will likely be unacceptable to public health agencies. Before ASH would fully endorse any regulatory framework a careful examination of the details of such a framework would be required.

Philip Morris’s pursuit of FDA regulation in the United States should serve as a warning as to what the industry has to gain if a regulatory framework is enacted that supports the industry goals of maintaining the status quo in regards to smoking prevalence. The following Philip Morris document is available and ASH recommends that it be considered when devising any regulatory framework:  

“Tobacco Regulation Strategy Recommendation: Design, Manufacturing and Marketing of Tobacco Products; Towards a Sensible Regulatory Framework”

Company/Source:  Philip Morris
URL: http://www.smokefree.net/doc-alert/messages/246971.html
PDF Version: http://legacy.library.ucsf.edu/cgi/getdoc?tid=lgs32a00&fmt=pdf&ref=results
This Philip Morris (PM) discussion piece outlines the thinking behind the companies change in position from opposing U.S. Food and Drug Administration (FDA) of cigarettes to in fact seeking such regulation.  It was written by Mark Berlind (Assistant General Counsel of Philip Morris Worldwide Regulatory Affairs) in 1998.

From Section 5.4.2.4 

49.  Are there any other risks or benefits associated with a policy of allowing reduced smoke products to be sold (and marketed) in New Zealand? 

The tobacco industry has far more to gain than public health from convincing smokers to switch to potentially reduced exposure products. There is no known safe level of tobacco use, regardless of whether it is burned, heated, or smoldered.

50.  What regulatory controls and other measures would be required to mitigate against risks of reduced smoke products? 

ASH supports the formalization of links between the New Zealand Food Safety Authority, Medsafe and the Ministry of Health to develop a consistent and stringent regulatory framework for nicotine and tobacco products. Given the lethality of tobacco products a more comprehensive regulatory framework is required. ASH encourages the Ministry of Health to work with international partners to advance such a framework.

51.  Are there any other risks or benefits associated with a policy of allowing snus to be sold in New Zealand?

ASH does not support the introduction of additional recreational forms of tobacco or nicotine. ASH supports the use of medicinal nicotine for the purposes of cessation only. Some smokers may require long-term nicotine maintenance in order to successfully stop smoking. Consider the following facts about snus use as compiled by Physicians for a Smoke-Free Canada
:

· Jurisdictions such as California, USA and British Columbia, Canada and Australia have achieved smoking prevalence’s as low as or lower than Sweden without the use of snus.

· 1 in 2 Swedish snus users is a nicotine addict who has never smoked.

· One half of snus users state that they want to quit.

Clearly, snus is not essential to a successful tobacco reduction strategy. ASH recognizes that some smokers have an extremely difficult time quitting smoking. There may be health benefits for individual smokers who switch to snus from cigarettes, provided they were not doing so in place of a successful quit attempt. If snus was available solely as a cessation aid for addicted smokers there could be a public health benefit. If snus truly is a safe smoking cessation aid, then it must be held to the same standards as all other medicinal nicotine cessation products and be subject to the stringent guidelines of the New Zealand “Medicines Act 1981”.  Given that half of Swedish snus users wish to quit, the addictive nature of this product cannot be trivialized. ASH does not support the selling and marketing of snus as an alternate form of recreational tobacco use. 

From Section 5.4.2.5 

52.  Should further consideration be given to the idea of allowing (or promoting) the marketing of alternative nicotine delivery products? 

ASH supports the use of therapeutic nicotine delivery products for the purposes of smoking cessation. It is important that smokers be able to access a variety of evidence-based options when they are quitting smoking. Additionally, some smokers may need to use nicotine replacement therapies long-term in order to successfully stop smoking. ASH does not support the marketing or use of such products for purely recreational purposes.

53.  How should such products, if permitted, be regulated? 

As in Question 50, ASH supports the formalization of links between the New Zealand Food Safety Authority, Medsafe and the Ministry of Health to develop a consistent and stringent regulatory framework for nicotine and tobacco products. 

From Section 5.5.4 

54.  Do you agree with the core set of principles outlined above (principles 1 to 7) for government intervention to reduce the harm associated with tobacco products? 

Yes. However, there are some important considerations that must be addressed before embarking on the introduction and promotion of any harm reduction products. There is a great deal more to be gained by the tobacco industry than by public health in the development of such products. Potentially reduced exposure products (PREP) give the industry a lifeline. Every smoker that successfully quits means reduced profits for tobacco companies. But, if smokers were to switch to a PREP instead of quitting those profits are maintained. However, how much safer (if at all) these products will be remains unknown. The fact is, there is no known safe level of tobacco use and cessation is the best option. The vast majority of smokers want to quit and we must continue to provide evidence-based assistance to these smokers.

The harm reduction issue has the potential to divide the public health community. It is vital as this issue moves forward that priority is given to the consultation process. Decreasing prevalence through decreased uptake and increased cessation must remain the primary focuses.

55.  Do you support any of the alternative principles (principles 8 to 11) in preference to core principles 2 and 4? 

Yes. ASH supports number 8, particularly in light of the fact that the burden of addiction, disease and morbidity falls disproportionately among certain populations. Smoking rates are alarmingly high among Maori, Pacific, and Asian populations. This must be taken into account before any action is decided. Moving forward too quickly could be devastating for these already vulnerable populations. When we have the evidence we must react quickly, when we don’t have the evidence, we must proceed with caution.

56.  Are there alternative or additional principles that you would like to see guide future government regulatory action in the area of tobacco-product harm reduction? 

No.
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